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incident. In other communities, police
examiners are available to employers,
on a cost reimbursement basis, to con-
duct tests on employees suspected by
an employer of wrongdoing. All such
conduct on the part of employers is
deemed within the Act’s prohibitions.

(c) The receipt by an employer of in-
formation from a polygraph test ad-
ministered by police authorities pursu-
ant to an investigation is prohibited by
section 3(2) of the Act. (See paragraph
(a)(2) of this section.)

(d) The simulated use of a polygraph
instrument so as to lead an individual
to believe that an actual test is being
or may be performed (e.g., to elicit
confessions or admissions of guilt) con-
stitutes conduct prohibited by para-
graph (a) of this section. Such use in-
cludes the connection of an employee
or prospective employee to the instru-
ment without any intention of a diag-
nostic purpose, the placement of the
instrument in a room used for interro-
gation unconnected to the employee or
prospective employee, or the mere sug-
gestion that the instrument may be
used during the course of the inter-
view.

[56 FR 9064, Mar. 4, 1991; 56 FR 14469, Apr. 10,
1991]

§ 801.5 Effect on other laws or agree-
ments.

(a) Section 10 of EPPA provides that
the Act, except for subsections (a), (b),
and (c) of section 7, does not preempt
any provision of a State or local law,
or any provision of a collective bar-
gaining agreement, that prohibits lie
detector tests or is more restrictive
with respect to the use of lie detector
tests.

(b)(1) This provision applies to all as-
pects of the use of lie detector tests, in-
cluding procedural safeguards, the use
of test results, the rights and remedies
provided examinees, and the rights,
remedies, and responsibilities of exam-
iners and employers.

(2) For example, if the State pro-
hibits the use of polygraphs in all pri-
vate employment, polygraph examina-
tions could not be conducted pursuant
to the limited exemptions provided in
section 7 (d), (e) or (f) of the Act; a col-
lective bargaining agreement that pro-
vides greater protection to an exam-

inee would apply in addition to the pro-
tection provided in the Act; or more
stringent licensing or bonding require-
ments in a State law would apply in
addition to the Federal bonding re-
quirement.

(3) On the other hand, industry ex-
emptions and applicable restrictions
thereon, provided in EPPA, would pre-
empt less restrictive exemptions estab-
lished by State law for the same indus-
try, e.g., random testing of current em-
ployees in the drug industry not pro-
hibited by State law but limited by
this Act to tests administered in con-
nection with ongoing investigations.

(c) EPPA does not impede the ability
of State and local governments to en-
force existing statutes or to enact sub-
sequent legislation restricting the use
of lie detectors with respect to public
employees.

(d) Nothing in section 10 of the Act
restricts or prohibits the Federal Gov-
ernment from administering polygraph
tests to its own employees or to ex-
perts, consultants, or employees of
contractors, as provided in subsections
7(b) and 7(c) of the Act, and § 801.11 of
this part.

§ 801.6 Notice of protection.

Every employer subject to EPPA
shall post and keep posted on its prem-
ises a notice explaining the Act, as pre-
scribed by the Secretary. Such notice
must be posted in a prominent and con-
spicuous place in every establishment
of the employer where it can readily be
observed by employees and applicants
for employment. Copies of such notice
may be obtained from local offices of
the Wage and Hour Division.

§ 801.7 Authority of the Secretary.

(a) Pursuant to section 5 of the Act,
the Secretary is authorized to:

(1) Issue such rules and regulations
as may be necessary or appropriate to
carry out the Act;

(2) Cooperate with regional, State,
local, and other agencies, and cooper-
ate with and furnish technical assist-
ance to employers, labor organizations,
and employment agencies to aid in ef-
fectuating the purposes of the Act; and

(3) Make investigations and inspec-
tions as necessary or appropriate,
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